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To become a leading emerging market, Brazil has undergone a remarkable
transformation from economic isolation to global integration. Milestones
in this development include the privatization program started in 1990,
extensive import tariff reform from 1991 to 1993, external debt re-
negotiation completed in 1994, and the execution of the Asuncion Treaty
of March 26, 1991 between Argentina, Brazil, Paraguay and Uruguay,
creating Mercosul, the Southern Cone Market. Mercosul came into effect on
January 1, 1995 and is arguably the most important trade agreement in the
Americas after NAFTA.

Control of inlation, however, was perhaps the single most important
development contributing to Brazils recent economic and political
stabilization. By containing chronic inlation and promoting *'scal reform,
the Brazilian Government inspired domestic and foreign investor con**dence
and spurred internal consumption and foreign investment levels. Extensive
legal reforms consequently followed suit to help Brazil s legal framework
keep pace with rapidly changing economic realities, particularly enhanced
foreign investment opportunities.

A key legal reform was the 1995 Amendment to the 1988 Federal
Constitution, which removed foreign investment restrictions in certain
economic sectors, including petroleum, mining, domestic transportation
and local gas service activities, by revoking provisions which distinguished
between a Brazilian company and a Brazilian company of national capital.
A Brazilian company of national capital was de''ned to mean a company
that was effectively controlled, directly or indirectly and in a permanent
manner, by persons physically domiciled or resident in the country or by
Brazilian public entities. Effective control was deemed to mean majority
voting and management control. Foreign investment restrictions remain in
certain areas, however, such as nuclear energy, rural property ownership,
border activities, mail and telegraph, domestic aviation and aerospace. In
addition, foreigners cannot hold more than 30 percent of Brazilian press and
broadcasting companies.

Foreign investors have responded favorably to Brazils market and legal
reforms, establishing domestic market presence through a variety of
investment structures. Distribution and sales representation agreements
with Brazilian individuals and/or companies may be used as preliminary
investment vehicles to survey the Brazilian market and often precede the
establishment of a direct local presence.

Where market conditions support a local presence and associated investment
costs, many foreign investors establish a Brazilian subsidiary. Alternatively,
foreign investors may seek to conduct activities through a joint venture
with, or acquisition of, all or part of, a knowledgeable, experienced and
connected local company to complement their strengths.

This paper will review each of these investment alternatives and other key
foreign investment considerations.
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Cost savings, among other factors, usually motivate the election of distribution
and sales representation activities as a means to survey and participate in the
Brazilian market without establishing a direct local presence. These vehicles
are also used by foreign investors with a direct local presence, such as those
with a local subsidiary, for economic and logistical reasons. Opportunities for
cost savings presented by these vehicles, however, should be carefully weighed
against the loss of direct control over the manner in which the product is
introduced and placed in the market and the resulting market penetration,
which could, in some circumstances, adversely affect the current and future
activities of the foreign investor in Braazil.

In the case of either distribution or sales representation agreements, the
foreign investor should structure activities with a view towards establishing
and/or increasing its local presence in the future. In short, the foreign investor
should be careful not to surrender all rights to offer the object products in Brazil
or to do so for an unreasonably long period of time. As an initial step, prior
to entering into a distribution or sales representation agreement, the foreign
investor should register its trademark with the National Institute of Industrial
Property (INPI), to protect its right to use and control the use of its trademark
in Brazil. At this stage, the foreign investor should also verify whether the object
products are subject to import license requirements, as well as to registration
before the relevant authorities. If so, the foreign investor should establish a
Brazilian subsidiary in order to register the object products in its own name.

Distribution activities in Brazil should be governed by written agreements, which,
however, are not subject to speci''c legislation, except for the distribution of
motor vehicles and spare parts, governed by Law 6,729 of November 28, 1979.
Nevertheless, distribution agreements are affected by the general provisions of the
Brazilian Civil Code relating to contractual obligations, including a provision which
states that an agreement without a de''nite term may only be terminated by one
of the parties if, taking into account the nature of the agreement and the period
during which the agreement was in force, the other party has had suf''cient time
to recover the investments made by it in connection with such agreement.

The distribution agreement should speci''cally de''ne the object product, sales
territory and minimum purchase obligations, if any. Other important considerations
include: (i) product supply, (ii) distribution support to be provided by the
manufacturer, (iii) exclusive distribution rights speci‘'c to the product, distribution
points and/or territory, (iv) distribution network and client sales and relationships,
including compliance with provisions of the Consumer Code and warranty issues,
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(v) inventory, (vi) advertising, (vii) trade name and trademark use and (viii)
termination. The agreement may provide for dispute resolution by arbitration.
Particular care must be taken in drafting exclusivity clauses. The foreign investor
should negotiate for the exclusion of exclusivity rights altogether, or to the extent
possible, limited rights, to safeguard the supplier s control over current and future
distribution activities.

The activities of independent sales representatives are governed by Law 4,886
of December 9, 1965, as amended by Law 8,420 of May 8, 1992, and by the
Brazilian Civil Code. In the exercise of their activities, sales representatives do not
acquire products in their own name, but merely act as intermediaries in the sale of
products. In exchange, sales representatives are entitled to commissions based on
the total value of products sold by the supplier through the sales representative.

The relationship between the sales representative and the supplier is subject to
statutory provisions and should also be governed by a written agreement outlining
the general terms and conditions of the sales representation, which must be
carefully drafted so as not to resemble those characteristic of an employment
relationship, such as the performance of activities under the subordination of
the supplier. The agreement should include provisions specifying the products
covered, the contract term, territory, commissions, payment terms, obligations
and responsibilities of the parties, grant of exclusivity and termination. If the
agreement is silent as to exclusivity rights, the supplier would not be allowed to
appoint another sales representative and the sales representative would not be
allowed to represent another supplier in the same territory. The agreement should
also limit the use of the supplier s trade name and trademark, to limit legal risks
associated with the acts of sales representatives.

In addition to the above, an important statutory provision to consider is the
indemnity payable upon termination of a sales representation agreement. The
law sets a minimum termination indemnity payable to the sales representative
calculated on the basis of the term of the agreement. Where a supplier terminates
an agreement contemplating an undetermined period of duration, without just
cause, the sales representative is entitled to a minimum indemnity of one-
twelfth of all commissions paid or owed to the sales representative until the
termination of the agreement. Furthermore, the supplier will have to give the
sales representative a ninety (90) day written notice and will only be entitled
to terminate the agreement if the period during which the sales representation
activities were performed is compatible with the investments made by the sales
representative. Where an agreement for a ""xed term is terminated, without
just cause, prior to the completion of such term, the sales representative is
entitled to a minimum indemnity of the average monthly commissions paid
to the sales representative multiplied by one half of the number of months
between the date of termination and the scheduled completion of the ""xed term.
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The best strategy to address statutory indemnity provisions, while encouraging
satisfactory sales performance standards, is to set minimum sales targets, which
if not achieved constitute just cause for termination of the agreement. The

termination of a sales representation agreement for just cause does not trigger
indemnity obligations.
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